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THE DOCTRINE OF SERVITUDES IN INTERNATIONAL LAW 

The doctrine of servitudes as it stands at present in international law 
is in a very incoherent state. From the Roman law 1 the concept, with 
an elaborate set of rules for its operation 2 but with no philosophic or 
theoretical development, was transmitted at the time of "the Recep- 
tion" to the semi-feudal jus publicum of the sixteenth and seventeenth 
centuries. 3 During the seventeenth and eighteenth centuries the doc- 
trine was taken over by the developing jus gentium. 

This experience, this double growing over from private law to public 
law and thence to international law, has sadly shattered the doctrine. 
The modifications made by feudal and dynastic and mercantilist manipu- 
lation have warped the concept out of all symmetry. Indeed, it is pos- 
sible that traits picked up en route have ruined the doctrine for modern 
use. 

For the servitude is essentially a portion of proprietary law and as 
such it is becoming an historic, rather than a legal category, 4 as public law 
as well as private, is tending to dispense with its proprietary modes; and 
the servitude as such is losing ground. 5 At most we can study the prac- 
tice of nations in the matter; 6 to construct any pretentious legal doc- 
trine is impossible. 

1 For historic bibliography see Nys in Revue de Droit Int. Pub., 1911, Vol. XIII, 
p. 118, and North Atlantic Fisheries Arbitration (Vols. I-XII, published by Con- 
gress), Vol. IX, p. 574, et seq.; for period of jus publicum see Heffter, Droit Internal., 
index, "Servitudes." 

2 Digest, VIII, 1. 

3 Moser, Nachbarliches Staatrecht, Bd. Ill, chs. 4-17, describes the situation. It 
has even been loosely stated that servitudes arose in feudal dues. That is, as we 
know, inaccurate; that the servitude was a legal form of particular use to the feudal 
age is true, but no more can be said. Holtzendorff, Handbuch, p. 293. 

4 The latest utterance, qualified, but still significant, is in North Atlantic Fisheries 
Arbitration, Vol. I, p. 76. Nys believes the whole thing to be a matter of history, 
not of legal science, g. v. loc. cit., 314; Les Pretendues Servitudes; cf. also Fricker, 
Gebiet u. Gebeitshoheit, p. 68. 

5 Cf. what is said in IX, North Atlantic Fisheries, 560. 
« VIII, North Atlantic Fisheries, 26. 
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As the doctrine stands today, there are certain elements which emerge 
from the nature of servitudes which may be examined one by one and 
the aggregate of which will afford a fairly complete understanding of 
the subject. With four of these questions we shall now busy ourselves, 
and after reviewing these elements in the servitude analytically, we shall 
attempt to throw further light on the subject by classifying the various 
sorts of actual servitudes. Finally, some questions involved in the proc- 
ess of the termination of servitudes will occupy us. Let us turn to the 
analysis. 

Probably the most outstanding feature of the law of servitudes in 
international relations is the territorial element. The statement that 
"servitudes are charges to which the territory of a state is subject" 7 is 
classic. Until a few years ago this principle was not questioned, the 
analogy from the Romano-Public law still held and servitudes were in 
rem. 8 There is some doubt now about this, but it would be inaccurate 
to state any other position yet, although a recent writer rashly says: 
"Servitude ne sont presque jamais des servitudes rdeles." 9 Indeed, if the 
term has any place in jural language at all it is here in regard to "terri- 
torial obligations." Ordinarily a territorial obligation is by its nature 
permanent and therefore a servitude; other obligations are "merely 
moral." It seems to the writer that the following is the explanation of 
the question: The primary disadvantages between states are those 
resting in territorial variations of fertility and economic serviceability. 
Thus servitudes had for their primary object better distribution of the 
earth's resources. And as some law of property certainly existed ante- 
cedent to the law of servitudes, the latter were cast in the given forms of 
proprietary law because of their connection with the subject-matter 
of that law, which, at that early stage, referred rather to realty than to 
personalty. Cast in this mold servitudes retain their real nature whereas 
their form should be revised, along with other proprietary law, into more 
flexible forms to include personal obligations. 

Moreover, the servitude is essentially negative; 10 that is, it is a re- 

7 Hall, Int. Law, p. 43. 

8 Bonfils, Manuel, pp. 181, 183, 344; Pradier-Fode>e\ Traite, I, pp. 396-7; Engell- 
brecht, De Serv. Jur. Pub., p. 232, seq.; Kluber, Droit des Gens, p. 197; Hall, p. 158. 

9 Fabres, Des Servs., p. 27. 

10 Accordingly, tribute payment is ruled out. Fabres, 26. 



THE DOCTRINE OF SERVITUDES IN INTERNATIONAL LAW 629 

striction n on the territorial sovereignty of the servient state. From 
the point of view of the dominant 12 state it is, perhaps, positive. But 
the view of the servient state is the significant one. This party has its 
jurisdiction restrained, is to refrain from doing acts it might otherwise 
do and allow (or it is restrained from preventing) 13 acts on the part of 
another state it might otherwise forbid. The servient is not to be con- 
sidered as actively doing any service to the dominant. It allows, it 
does not perform. 

The term "servitude" has led to many misunderstandings. It im- 
plies active service, abject obedience and unlimited control. As a mat- 
ter of fact, there is no active service, but merely passive permission; 
there is no abject obedience u at all, but merely a bargain in many cases. 
It is to be surmised that it is the connotation of the term, the feeling of 
servility, that has made the road so hard for a very simple doctrine. 
The fact that conditions change and a right granted under certain con- 
ditions becomes odious in a situation where the same right would not 
be granted anew; the fact that continued performance of itself is liable 
to render an obligation obnoxious and burdensome, 15 has led to a harsh 
interpretation of the term. Moreover, the inheriting of servitude rela- 
tions by succeeding rulers, relations of obligation they had not con- 
tracted, perhaps had received no benefit from, and this against their 
will, has aggravated the situation. 16 Thus a grant of fishing rights may 
be very simple when there are plenty of fish and no competition; it may 
later become a grievous burden. 17 

The point cannot be over emphasized that it is use and not perform- 
ance that distinguishes a servitude. The proprietary element is essen- 

11 Bello, Principos, p. 110; Fiore, D. I. Codifie'; p. 224, Wilson and Tucker, p. 146. 

12 Davis, Elements, p. 68, for terms. 

13 It is true that certain servitudes are called "positive," but I conceive that such 
a usage is in conflict with the explicit and settled doctrine (Foignet, Manuel, p. 154, 
"Les servitudes consistent toujours in patiendo, non in faciendo"), that servitudes 
are never in faciendo. For further discussion cf. infra, p. 14. 

14 Indeed, no obedience at all, no free power of command in the dominant state. 

15 The psychology of the case certainly has been important, or, to use terms of 
international relations, servitudes have irritated "national honor." 

16 De Steck, Ecclaircissemens, p. 47. 

" E. g., the North Atlantic Fisheries, re England and United States, q. v.. Vols. 
VIII-IX. 
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tial. As near as may be made out, a servitude is a proprietary right of 
use by the dominant state, involving a negative restriction of the terri- 
torial rights of the servient state. 18 

Such a nature reflects the ancestry of the doctrine. 19 Such was the 
case at Roman law when servitudes were matters of private law; such 
was the case in feudal public law. Ere the age of equality and independ- 
ence among states, many rights over one another's territory were set up. 
Feudal dues, political disabilities, dynastic allegiances, all contributed 
to foster the conception. It is questionable if this nature comprising 
these traits of reality and negativity can survive today. 20 An indica- 
tion of this is the fact that the servitude in those days was, beside the 
other two points, normal; while today it is considered abnormal. 21 

The question of the basis of a servitude now becomes pertinent. The 
state of the law at present seems to be that stated by Hall — "servitudes 
are creatures not of law but of compact." 22 While the general funda- 
mental social conditions for a servitude may reside in the situation des 
choses, there must be an explicit agreement to establish a right. 23 When 
means of food supply and transportation were less developed, the need 
for servitudes of right of way, fishery, wood-cutting and the like was 

18 "A restriction on the free exercise of the jurisdiction of the state in the way of 
an obligation to allow a foreign state to do a thing, or in the way of an obligation 
not to do a thing," says Wilson, Handbook, p. 153. 

19 Note that early servitudes were given by a prince over the public land or his 
private domain quite indifferently. Heffter, p. 106. 

20 II Nys (Droit Int.), p. 271, reduces the whole concept to one of obligation, de- 
priving it of its territoriality and negativity, denying the existence of any specific 
concept, — "les pretendues servitudes," he calls them. 

21 Thus it is now said that a state under servitude may not do "ce qu'il pourrait 
normalement accomplir." Despagnet, Cours de Droit Int., p. 185. 

22 Op. cit., p. 43. He excepts a few customary ones. Also Fabres, p. 23. 

23 II Nys, p. 273; Bonfils (p. 181) takes a mid-way position, admitting that a 
servitude may exist without treaty, but holding that it then derives its force from 
the tacit consent of the state. On the other hand, Bello, principios, Vol. I, p. 110, 
puts the natural servitude down as a "right" and holds conventional servitudes are 
sheer privileges. The whole thing is a confusion of thought — for the terms "cus- 
tom, usage, practice" and "international law" are hopelessly mingled. Bluntschli, 
D. I. Codifie, p. 209; Lawrence, Principles, p. 229. Oppenheim, Int Law, 2nd Ed., 
Vol. I, pp. 280 seq., stands for state consent. So Creasy, Int. Law, p. 257; Wilson, 
p. 153; Bry, Droit Int., p. 149 — who insists also on "possession in fact." Rivier, 
Principes, pp. 295-6; Twiss, Law of Nations, p. 423; III Calvo, Droit Int., p. 356. 
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great, and the existence of abundant supplies often gave rise to natural 
servitudes based on custom, 24 enjoyed from time immemorial by the 
surrounding peoples. But when the peoples of the earth became or- 
ganized into coherent political entities, this general helping oneself out 
of the stores of nature was restricted. 25 

So the condition arose when not even a prescriptive servitude was a 
real right against the hauteur of the independent state unless it be re- 
duced to treaty. Not that the former would be violated, but that it 
had not full legal status. So, in rough terms, servitudes might be nat- 
ural or conventional with full legal status reserved for the latter. 

In between these there has been inserted a third class of "legal" 
servitudes consisting of obligations universally recognized by law. 26 
The absence of any authoritative law-making or law-issuing body in- 
ternationally weakens the principle, but if such a body existed the 
sanction would be given to such obligations as to allow, for example, 
innocent use of territorial waters. But it seems doubtful if the obliga- 
tion so recognized is any longer a servitude and, at all events, it may 
still be "natural" in being founded on natural conditions. 

The incongruity of the distinction between natural and conventional 
servitudes has led frequently to a denial of the existence of the former, 
at least as servitudes. They were called moral obligations. 27 The law 
today is in this pass, and such relations are called servitudes only by 
analogy. The great trouble is that the advocates of state independence 
do not like to admit that a state can be bound without its consent. 28 
There has even been a suggestion that the law is one of "cojuissance" 
in such cases 29 — a retreat from the law of natural servitudes. Another 
mode is to screen oneself with the doctrine of imperative necessity. 30 
Patently the law is in flux at this point. 

24 Fiore, Droit Int., I, pp. 615 s.; who, however, in his revised code, Nouveau D. I., 
p. 201, admits necessity for express title. Also Wilson, p. 114; Phillimore, Commen- 
taries, p. 391; II Pradier-Foderd, 397; De Steck illumines the subject by saying that 
the legal basis of natural servitudes (?) by prescription is the law of usucapion ap- 
plied to servitudes at Roman Law, q. v., p. 45. 

25 Historic aspect presented by Funck-Brentanno, Precis, p. 178. 
20 Calvo, loc. cit. 

27 Calvo, II, 215, V, 356-7; Bonfils, 181; Hall (158), equivocates. 

28 Pomeroy has the extreme view, q. v., Lectures, p. 378 s. 

29 1 Pradier-Foderd, 380 3 ° Kltiber, 138. 
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There are really two questions involved, one of motive and one of 
method. The motive lies in nature: it is the better distribution of the 
earth's resources; the method in law: contracted servitudes. There is 
less forceful binding of the weaker by the stronger as the sense of equality 
rises; 31 but this very sense of equality, in its aspect of independence, has 
militated against the natural servitude based on nature. 32 And the 
second effect is not so desirable as the first. The result has been to cut 
down the total number of servitudes greatly, 33 with benefit on one hand 
if not on the other. At all events methods have been reformed and law 
and free contract have to a large extent taken the place of compulsion in 
setting up servitudes. But a new force is setting in which is altering 
the case again and which must restore what was formerly embraced 
by the natural servitude. That force is, not to go into the subject more 
deeply, the recognition of the principles of national insufficiency, inter- 
national interdependence, and cooperative organization over against 
the old divisory code of competition. 

The question as to who may be the beneficiary of a servitude is more 
or less academic at the first glance, but it leads to some very vital ques- 
tions. Historically, it has been one definite state which had forced a 
concession from another or which had an immemorial right in a boundary 
sea or forest. 34 Or it might be that the right lay in a certain definite 
two or three neighboring states to conduct troops across the territory of 
the servient state. The concession might have been secured by joint 
attack. So far the beneficiary was definitely named. 

But as theory was developed, the beneficiary of a servitude was held 
to be, in certain cases, any state or states within certain limits; thus any 
up-stream state or states had the right to shed surface waters 36 to the 
states below, or any state or states with no seacoast had the right to 
sail out a river to the sea, through the territory of the state below it on 
the river. 36 These are fairly obvious and indisputable, although the 

31 Cf. Germany in the 17th century. 

"This may be traced very clearly in the successive writers: De Steck (1779), 
Bluntschli (1870); Hall (1880); Nys (1901); Fiore (1911). The great change came 
1790-1860 when economic conditions were altering and no law was produced. 

33 Of course, territorial consolidation helped greatly. Hall, 158. 

34 Taylor, Treatise, p. 263; Twiss, 423; Foignet, 154; Bry, 147. 

35 Martens, Precis, I, p. 487. 
36 II Nys, 272. 
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principle involved in the second is important, namely, that the bene- 
faction may be directed according to certain variable conditions. 

The question whether a servitude may exist from a state to sub- 
ordinate princes or principalities or religious orders has been raised, and 
it is generally agreed that such a relation is not a servitude, but a dele- 
gation of power, a matter of domestic constitutional organization, 37 and 
that a sovereign state cannot rest under a servitude to one of its subject 
units. Similarly for families or individuals of its own body politic 38 or 
for other members of a confederation; for families or individuals of 
another state it is now quite agreed that such a thing can not possibly 
be a servitude, and any such agreements have not the element of per- 
manence and irrevocability inherent in servitudes. 39 A state can not be 
so bound. The relations are simply contracts. 

The opinion that the two parties must be sovereign and independent 
is hidden here. But it is so evident that such a theory, if consistently 
maintained, would result in there being no servitudes at all, inasmuch 
as complete sovereignty can never in fact be found, that it is not ex- 
plicitly offered. 40 

The debated point is now to be decided if a servitude may exist from 
one state to all other states. 41 This involves right of innocent passage, 
right of approach, 42 and other universal rights. The decision must be 
left till later; likewise the question of the ultimate beneficiary — whether 
it is the state or the people. The enjoyment of most modern servitudes 
rests in the people of the dominant state. This is certainly true in the 
economic servitude, 43 while in the political servitude it is apparently 44 

37 Heffter, 106; KlUber, 197 n. (f.). Case of the family of Tour et-Taxis in I Mar- 
tens, 482. 38 Kluber, 137; Rivier, 296. 

39 Earlier law was otherwise. Cf. Heffter, 105; Pigdelevre, Precis, p. 390, and, for 
corporations, Bluntschli, 290. Both this case and the preceding depended on the 
jus publicum and never had a standing in international law. Rivier, 295. Now the 
law is clear; Pradier-Fod<5r6, 399. Heffter is in doubt in 1883 [cf. p. 106 n. (5)]. 
Oppenheim and Wilson state the final view: I Oppenheim, 258; Wilson, 146. 

40 Kluber, 138; Crane, Modern State, p. 10. 

41 Suggested by Rivier (p. 301); usually overlooked. 

42 Fabres (p. 82) objects to calling this a servitude because it exists for all nations, 
but accepts right of visit because it exists only for a few, by stipulation! 

43 Rivier, 301; Pomeroy, 378; Pradier-Fodere\ 398; all of whom go so far as to say 
that the servitude is from the servient state to the people of another state. 

44 11 Calvo, 209. 



634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

the state as a political unity that enjoys, for example, the right of transit 
of troops. But suppose a state is under an economic servitude to all the 
rest of the family of nations. Would it not in reality be under a servi- 
tude to all the human race? For, of course, its own inhabitants are not 
proscribed from the right, let us say, to take fish in those waters. This 
whole dispute, academic on the surface, leads to many vital points of 
doctrine. It demonstrates, in its further reaches, that servitudes are 
deeper in their bases than sovereignty; that, like sovereignty, they are 
mere mechanisms to distribute the goods of the earth to the people of 
the earth. The problem here passes out of our field. 

Having examined the servitude in regard to four of its characteristic 
elements, we shall now turn to the question of classification for further 
light on the subject. Endless attempts have been made to classify 
existing servitudes. But all such attempts are necessarily incomplete, 
because they depend on the point of view. 46 Thus, whether we regard 
servitudes as to their origin or performance determines whether we shall 
classify them as "natural" or "artificial" or as "positive" and "nega- 
tive." Moreover, as Holtzendorff, says, in such cases "Beide Gesicht- 
punkte Konnen freilich zusammen treffen so dass mit jener theoretischen 
Unterschneidung nicht viel gewonnen ist." But he then proceeds to 
set down some classifications of his own which he believes to be 
"paramount" — as every other classifier does in regard to his 
own. 46 

However, such a process does have the merit of shedding much light 
on the concept from many angles and, while no one classification can 
be final, each adds some information. Thus, with regard to the his- 
torical aspect of the case, there are servitudes at Roman law, at public 
law, at international law, as outlined above, differing slightly from one 
another and illuminating in their relation of evolutionary sequence the 
principle back of all servitudes. 

Probably the most common classification is that according to form, 

46 Cf . Despagnet, 186, for another fallacy in all classifications. Oppenheim (q, v. 
I, 258) confuses his points of view and so is able to classify all his servitudes 
twice! 

46 And when the particular servitude eludes the label of a special group, it is called 
"mixed" and side-tracked! 
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the division into "positive" and "negative" servitudes, 47 the former of 
which "consist in patiendo, the latter in non faciendo." 48 That is, a 
state is required to permit another state to do within its jurisdiction 
things which it would ordinarily prevent, or it must refrain from acts 
ordinarily within its capacity. As was pointed out before, both of these 
are really negative in that they demand that the servient state refrain 
from action. They have been very badly confused by the terms "pas- 
sive" and "active" 49 corresponding to "negative" and "positive" 
respectively. For there are no active servitudes. 50 All are passive; 
non-action is their essence. 

Next to this classification by form, the division according to origin is 
most common, separating cases into "natural" B1 and "conventional" 
servitudes. A conventional servitude may, further, be either " compul- 
sory" or "voluntary." 62 If the latter, it is more likely to approach the 
natural servitude in nature. The pairs of terms: "general" and "inter- 
national" 63 or "customary" and "contractual" are often used to desig- 
nate the same distinction. Those which are general, founded on the 
natural laws of politico-economic co-existence of states and which have 
their force usually in custom and long-standing, notorious, and uninter- 
rupted usage, are marked off from those which are caused by a special 
situation and are based, usually, on international contract. The former 
exist normally between neighboring states while the contractual servi- 
tudes have a much wider range. 

A fundamental question is involved here, namely, can there be any 
natural servitudes? And, if so, what is their implication for interna- 
tional law? 54 Very often such servitudes are called "necessary" in 

47 Speaking either from the point of view of servient or dominant; the former is 
more valid. Cf. Bry, 149; Pradier-FoderS, 394 s; Taylor, 299. 

48 Creasy, 257; Phillimore, 390; I Martens, 483. 

49 Kliiber, p. 137, does this. 

60 There is a fundamental reason why, — servitudes are due from a territory which 
can only be passively servient (i. e., be used). Nys in B. D. I. P., 2d series, 1911, 
Vol. XIII, p. 314. But cf. tribute payment, supra, p. 4, note 10. 

61 For a suggestive line of thought connecting the doctrine of innocent passage 
and that of servitudes cf . Taylor, 263, Twiss, 423. 

52 1 Martens, 482. 

«• Wilson, 147. 

"Thus Fiore disregards them, putting it all on a right of the state to obligate 
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contradistinction to the "voluntary" compacts. But if a servitude is 
"voluntary," is it a servitude? 65 Is not the term used phenomenally 
there to refer to the subsequent psychological effect of long-standing 
obligations no longer acceptable? Sometimes the necessary servitude 
is referred to as "permanent," and the voluntary as "temporary;" 56 
the former come very near the Civil law concept. The basic distinction 
really runs between those due to nature and those due to man's action. 
But, to repeat, this seems to the writer merely a question of motive and 
method. The raison d'Mre of a servitude is natural, the method conven- 
tional. 

There are several other divisions which are often made, some of them 
in analogy to Roman law, and these are usually indicative of outward 
aspects of operation rather than of essential characteristics. Thus, it 
matters little to class servitudes as "continuous" or "discontinuous," 
that is, to point out that some may be exercised at infrequent, discon- 
nected intervals, as the right of transit of troops in time of war, while 
some are by their very nature, exercised continuously, as the right of the 
up-stream state to shed its waters to the state below. Oddly enough, the 
natural servitude is usually continuous and the contractual usually 
discontinuous. 

Similarly descriptive are the distinctions "apparent" and "non- 
apparent," "urban" and "rural." The latter demarcation has little 
application in international law, although it did have a measure of 
significance in the feudal jus publicum. 1 '' 1 More important are the terms 
"colonial," "frontier," "maritime," and "continental." 68 The ap- 
parent and non-apparent servitudes, "those which reveal themselves 
by external signs and those which do not," except in so far as they relate 
to natural and contractual relations, in that one set is implicit and the 
other expressed, have little meaning here. 

itself. He says: "Un 6tat peut s'obliger a faire ou a laisser faire. — " Moreover, he 
does not mean "a faire" for he does not believe in the positivity of servitudes; q. v. 
loc. tit. in Noveau. 

66 Fiore says the essence is in "an accord of wills," — which is quite contrary to the 
usual notion of unwilling obedience, q. v. loc. tit. in Droit. Int. 

56 Heffter, 105. 

57 Rivier, loc. tit., treats of them, and Ullmann, Volkerrecht, p. 88, treats maritime 
servitudes extensively. 6S Kliiber, 139. 
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Finally, the division according to subject-matter is enlightening. 
Servitudes may be "economic," "military," "political," "private." 69 
None of these are exclusive. Indeed, the classifications mapped out 
here are confessedly descriptive, not limiting. However, it is true that 
political servitudes and economic private servitudes have divergent bases 
which might with profit be examined. The early history of the subject 
in the feudal age saw many more military and political ties than the 
present. 

The fact that such relations may be either mutual or unilateral has 
already been pointed out. 60 It is significant, for it is doubtful if a mutual 
servitude is not a contradiction in terms, if the usual definition is re- 
tained. There may be two servitudes, but not two phases to one servi- 
tude, it would appear. 

It should be pointed out that in international law the negative servi- 
tudes are more numerous, 61 restrictions on the powers of states having 
proven more conducive to public benefit than enlargements. Similarly 
the positive and contractual classes run parallel, as do the negative and 
customary, 62 — states will not surrender permits to others except at a 
bargain. 

The classification into which any servitude happens to be placed by 
a given writer has very little to do before the fact with its actual effect. 
A servitude operates thus and so and is accordingly classed; it is not 
previously conceived as of a certain nature and then bound to behave 
in a certain way. Least of all has the theory of the matter affected the 
practice in the matter of termination, to which we now turn. 

The termination of servitudes has received two sorts of treatment. 63 
The average life of a servitude is so great, termination is, consequently, 
so infrequent and occurs at such long intervals that the importance of 
the subject has escaped all but one or two writers. As a result either 

59 It is implied that the political advantage of the state and the private advantage 
of the citizens do not always run together. In the end they should; this is in effect 
a naive admission of the dubious value of certain forms of political sovereignty. 
Also Holtzendorff, 95; IX, N. A. F., 313. 

60 Cf . also Heffter, 106. 

61 Bonfils, 181. 

62 Taylor, 299. 

63 Compare Bluntschli and Oppenheim. 
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the matter has been dismissed in a summary way with a few obvious 
remarks, or the process has been assimilated to the same process in 
connection with treaties. Only one exception to this general neglect 
stands out in the literature of the subject, and this has not been exhausted 
by any means. 64 

The subject should be prefaced by a remark that, in view of the fact 
that permanence is supposedly an element in servitudes, it is a little in- 
congruous to speak of termination. 66 But for all this, in view of the 
fact that permanence is not in fact obtained, the subject is pertinent, 
the logic notwithstanding. 

There are a few obvious ways in which a servitude may end. Thus, 
confusion or consolidation of the territories would effect it ipso facto. m 
There is no dispute here. Similarly the beneficiary state may renounce 
its rights 67 and the servitude end "by renunciation." 68 This is not 
certain in the case of "tacit renunciation," for there is no statute of 
limitations in operation and proof of tacit renunciation by the test of 
circumstantial evidence, even the overt act test, is unsatisfactory with 
no regularly sitting court, faulty mechanism of settlement and general 
lack of judicial mechanism internationally. In respect to the conven- 
tional servitudes and, to a certain limited extent, in respect to natural 
servitudes, agreement of the parties in a treaty may end the relation. 69 
Finally, if the relation was for a period, it may end by expiration of 
time. 70 All of these will apply to conventional servitudes, but if the nat- 
ural servitude is upheld, then such relations are as permanent as the 
natural conditions out of which they arise and they are not strictly 
subject to termination. That is so obvious as not to need proof. 

All of these rules are simple. They are often grouped, and it is said 
that servitudes end "according to the general rules for the termina- 

64 Bluntschli's denunciation theory, infra, p. 22. 

66 X, N. A. F., 1427, formulates this. 

86 II Nys, 277; Creasy, 258; Rivier, 296. Called "Suppression of object" by Mar- 
tens (q. v. I, 479). It is said that the subject-matter disappears, but it is more ac- 
curate to say that the servitude is no longer necessary to the enjoyment of the right. 

67 Tacitly or explicitly. The former is called " abandon " or " non-use." 

68 Fiore, Nouveau, p. 224; Twiss, 423. 

69 II Nys, 276; Creasy, 258; Taylor, 301; Bonfils, 183. 

70 Piedelevre, 391; Bluntschli, 212. Likewise conditional servitudes end by fulfill- 
ment of conditions. E. g., German occupation of France in 1871. Cf. Fabres, 56. 
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tion of treaties." 71 This seems to be a loose mode of treatment, for the 
subj ect-matter of servitudes and of treaties is not identical ; and, moreover, 
there are many servitudes never evidenced by treaty, 72 but which are 
just as binding as their brothers of better credentials. In regard to 
them a large problem is opened. Can states by agreement dispose of 
inherent rights? Can natural law be made subject to political will? n 
At all events treaty rules have been utilized largely. 

If servitudes are to be assimilated to treaties, 74 one rule would quite 
evidently appear to hold, namely, that servitudes being in rem are not 
extinguished by war, 75 but that they run with the land and are merely 
suspended by war. Similarly a previous servitude would hold over a 
later one, 76 although the reluctance of states to bind themselves would 
prevent the multiplicity of such relations, which would make such a 
rule significant. Again, diminution and impairment would be held 
rigidly illegal 77 and the case of a regulatory tax levied on the exercise 
of a servitude would be subject to the old test of reasonable regulation 
and intent. 78 Minor variations may be neglected, for they will usually 
be regulated by treaties. 79 Finally, the grant of a servitude would imply 
the grant of auxiliary rights necessary to enjoyment thereof. 80 

The principle that servitudes run with the land has not been exhausted. 
If such is the case, then a transfer of land would entail a transfer of the 
servitude for servient or dominant alike. 81 If it does not hold and servi- 
tudes depend from the moral sovereignty of the servient, it must be 

71 Bonfils, 183 fin; Rivier, 296; Fabres, 23. 

72 Right of use of rivers by up-stream states, etc. 

73 The whole theory of obligation at international law is opened here. 

74 That they are not so assimilable but that even if created by treaty, the treaty is 
swallowed up in the status, is more logical; that is, even if a (so-called) "transi- 
tory" treaty creates a servitude, it disappears by passing over into the servitude. 
Vattel, Droit des Gens, p. 220. For a just criticism of this term "transitory" see 
Westlake, Chapters, p. 61. 

76 Sutton v. Sutton in Scott, Cases, p. 427. 
76 Clauss, Lehre, 213; Calvo, II, 215. 
77 1 Bello, iii. 
78 IX, N. A. F., 399-400. 

79 De Steck, 47. 

80 "Arteopus," quoted in X, N. A. F., 2128-9. 

81 II Pradier-Fode>e, 406; I, N. A. F., 76 (d). The former usually emphasized 
Fiore, Nouveau, p. 116. 
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shown that constitutional and revolutionary changes do not void the 
servitudes. 82 Lastly, the defenders of the real basis of servitudes are 
driven to the old retreat of saying that servitudes are not even suspended 
by war, but that it is merely the exercise of them that is suspended if 
conditions warrant it. 83 At all events, servitudes do persist through 
war, but are usually not actively enjoyed; 84 and constitutional changes 
do not affect them. 

There is a lurking suspicion here that the rule of rebus sic stantibus 
is implied in all servitudes. Such a view has been explicitly maintained. 85 
That involves an assimilation of servitudes to treaty procedure, for the 
rule of rebus sic stantibus is still peculiarly an incident of treaty pro- 
cedure. On the other hand, if they constitute a self-sufficing branch of 
the fundamental law, they are subject to no such restriction, but must 
carry their own limitations. Further, if servitudes are a portion of the 
fundamental law and not voluntary agreement, Bluntschli's theory that 
a servitude may be denounced when it is pernicious to the well-being 
of the servient state must be ruled out. 86 

The whole question of denunciation is delicate and complex. Blunt- 
schli's theory has been severely attacked. Nys maintains, further, that 
negative servitudes are subject to tacit abrogation, 87 while it is held in 
some parts that a successor may denounce a previously established servi- 
tude on his kingdom. 88 This is criticised with little success by West- 
lake 89 from the argument based on the reality of servitudes. The ques- 
tion is similar to the dispute over treaty denunciation, 90 but not so easily 
settled, for an agreement must be rebus sic stantibus, but a servitude, 
if part of natural law, can not be. 

There is a fertile suggestion that denunciation may be justified when 

82 Held by Martens, I Precis, 174; defended by Bluntschli (74) with little legal 
reasoning, and Calvo II, 215, re revolutions. 

83 Clauss, 213; Fabres, 33. 

84 And must be reinstated by a specific clause at the end of that war? Cf . Fabres, 
33. 

85 1 Oppenheim, 208; Fabres, 30. 

86 Bluntschli, 359. 

87 II Nys, 277. 

88 By Oppenheim and Rivier. 

MQ.v., p. 61. 

90 Allowed by: Wilson, 87 (g); Hall, 116; Calvo, I, 615. 
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the servitude relation "would hamper the development of international 
law." 91 This all depends on whether international law is subject to 
individual state will or transcends it, and, further, the possibility of the 
case arising depends on the thesis that international law is developing 
along lines of state independence rather than state interdependence, 
which is doubtful. The case of a servitude made for a particular stage 
in national growth 92 might be easily settled by this rule; not so easy of 
settlement would appear the case of a punitive servitude imposed by a 
victor after a war. 

To sum up, we may freely admit the extreme confusion pervading 
the theory of servitudes. Conceived and developed under a system 
of law where proprietary rights were exceptionally well formulated, 
they took that form because of the similarity of subject-matter. Ex- 
tended to extreme degrees in an age of state weakness and feudal de- 
pendence, they have encountered strong opposition from the modern 
sovereign state. 93 The decline of mercantilism has taken away many 
cases for servitudes; likewise the decline in dynastic intrigue. 

It seems possible now to foresee a decline in servitudes as better modes 
of distributing the goods of the earth are concerned. A greater degree 
of organization among states in a group of all the nations, a freer system 
of citizenship exchanges, certain forms of public international regulation, 
these may fairly be expected to provide the moral obligations which are 
unsuitable for treatment under the law of servitudes, and also to provide 
all that was formerly included under that law. The servitude at inter- 
national law is doomed, first, by reason of the severe blows dealt it by 
the dogma of sovereignty 94 and independence; second, by the general 
breakdown of that proprietary competitive system of which (in public, 
as in private law) it is a part. To it belongs the honor of providing a 
category suitable to express the beginnings of inter-state dependence; 
it must yield the consummation of that work to law more flexible, more 
copious and more effective. Pitman B. Potter. 

91 Bluntschli, loc. cit. 

92 French (and other) consular courts in Japan, e. g., for which see Fabres, 106. 

93 There properly is no reason for this. The distinction between sovereignty and 
jurisdiction, the latter of which is alone alienated or involved in a servitude, is 
enough to save the face of the state. Cf. Wilson, 153; II Nys, 273; Fiore, 224; and 
for an erroneous view I Oppenheim, 257. 

94 Cf. I Martens, 479; Intemoscia, 293; KlUber, 137. 



